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Key Points

1. Potential strength of
Jurisdictional Approach
Jurisdictional Approaches (JA)
should include local government
agencies with authority to
clarify rights and tenure,

resolve disputes and enforce
sustainability requirements.

2. Review covers 4 different areas
We studied 3 JA in Borneo (Sabah,
Malaysia, and Seruyan and Kapuas
Hulu, Indonesia) and 1 in the
Ecuadorian Amazon - through
literature review, field visits,
workshops and interviews.

3. Human rights challenges

are significant

In all cases existing laws and
administrative practices do not
recognise customary rights fully
or at all. Plantations have been
imposed without prior attention
to rights leading to numerous land

conflicts, most notably in Indonesia.

4. JA advance understanding of
human rights challenges

By their existence, JA have drawn

attention to land disputes, human
rights abuses and wider challenges
to sustainability and helped focus

governance on addressing them.

S. Multi-stakeholder governance
improves JA quality

Where there has been multi-
stakeholder governance, greater
attention has been focused on
land rights, conflict resolution and
the need for participation, but

in all cases forest peoples’ direct
participation needs strengthening.

6. New local laws will be needed
to enforce standards

The more advanced JA already
recognise that upholding human
rights in line with international
standards will require local
legislation but enforcement
remains a puzzle.

The quest for environmental conservation and sustainable commodity production

at scale has led to a very large number of efforts worldwide to promote various

forms of integrated land use planning and management.” Some of these planning

initiatives are referred to as landscape’ projects, often led by consortia of local and

international NGOs or involving multiple stakeholders.

From a human rights perspective, these non-State initiatives
suffer the major shortcoming that they ‘cannot overcome
disparities in power or entrenched interests nor can they
substitute for institutions with authority to establish and
legitimise property and resource rights.” Here we contrast
such ‘landscape approaches’ with Sjurisdictional approaches’
in which local governments of sub-national jurisdictions
seek to implement land use planning and management
regimes, established by multi-stakeholder participation,
that includes the State as a key actor and authority.

As a detailed review has made clear, one of the key
principles for a successful ‘jurisdictional approach’ is that
it must have a clear mechanism for clarifying rights and
responsibilities. Such a mechanism must provide: accepted
rules on resource access and land use in order to shape social
and conservation outcomes asa basis for good management;
access to a fair justice system which allows for conflict
resolution and recourse, and; clarification of conflicting
claims and an accepted system for arbitration, justice,
and reconciliation.”

This briefing summarises our review of how four
Jurisdictional Approaches’ in Malaysia, Indonesia and
Ecuador have handled this challenge - focused mainly
but not exclusively on the production of palm oil. Do
they address the key human rights requirements for
sustainability? Do they provide security of tenure to
indigenous peoples and local communities and uphold
their rights to give or withhold their Free, Prior and
Informed Consent? Do they have effective mechanisms to
address and resolve disputes? Do they have participatory
governance mechanisms? Do they provide credible means
to enforce agreed standards impartially on all users and
protect rightsholders? We examine the progress being
made and make recommendations on what further needs
to be done to ensure compatibility with international
human rights norms.

Human rights and sustainable
commodity production

Internationally recognised human rights are all those
rights set out in the UN Declaration of Human Rights,
the various UN human rights treaties, regional human
rights instruments and ILO Conventions, and clucidated
in international human rights courts and treaty bodies,
including on the rights of indigenous peoples, women and
children, workers and migrants. Whereas governments
have an obligation to protect rights, companies are
required to respect them and provide remedy in the case
of violations. Those most important to jurisdictional
initiatives promoting sustainable commodity production
in tropical forests relate to the rights of indigenous peoples
and other local communities, women and children, small-
holders and workers. This study focuses on the following
rights to:

o Territories, lands and resources of indigenous peoples
and local communities with customary rights;

o Sclf-governance and self-representation;
o Free, Prior and Informed Consent (FPIC);
. Rcmedy;

o Protection of human rights and
environmental defenders;

e Healthy environment.
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Roundtable on Sustainable Palm Qil

RSPO is a multi-stakeholder membership organisation that has a voluntary
system for the certification of sustainable palm oil against an agreed standard
set out in its Principles and Criteria (P&C).” Key requirements of the RSPO
standards which this review examines® include:

o Recognition of the legal and customary rights of indigenous peoples and
local communities;

o Land acquisition subject to the right of indigenous peoples, local
communities and other users to give or withhold their Free, Prior and
Informed Consent (FPIC);

o Representation through self-chosen representatives;
o Mutually agreed mechanisms for resolving disputes;

e Mechanisms to provide protection and anonymity to
human rights defenders, whistle-blowers, complainants
and community spokespersons;

e Measures to accommodate communities’ rights, livelihoods
and local food security in High Conservation Value and
High Carbon Stock land use plans;

¢ Independent mechanisms for the adjudication of complaints

and appeals.

RSPO’s vision is to ‘transform the markets by making sustainable palm oil
the norm’” Although it is estimated that some 90% of globally traded palm
oil passes through RSPO members in its long trajectory from plantation
to consumer, to date only about 19% of globally traded palm oil is RSPO
certified. One of the main reasons for this gap between RSPO’s potential
and current performance is that many palm oil producers are not members
of RSPO, notably smaller national companies and medium- and small-
scale producers. Thus, although they sell oil palm fruits or crude palm oil
to RSPO members, they do not seck to comply with RSPO’s P&C.

Jurisdictional Certification was thus adopted by the RSPO as one means to
effect this transition to scale by entering into agreements with sub-national
governments to help them apply the RSPO standard and thus substantially
increase the volumes of certifiable palm oil production for sale on discerning
international markets.® After extensive consultations, RSPO is currently
finalising a system for jurisdictional certification which it anticipates being
adopted by its membership at its next General Assembly and thus accepted
for implementation.” The case studies undertaken by FPP and summarised
in this briefing were designed primarily to inform that process and to share
wider lessons with local and global discussions on jurisdictional and sustainable
landscape approaches.

Local governments aspiring to apply voluntary standards to commodity
producers in their jurisdictions face some major challenges. The first is that,
as not all local producers subscribe to these voluntary standards, legislation
may be required to make them mandatory and enforceable. A legal ‘gap
analysis’ is thus a first step to see if and where national or local laws fall short
of market requirements, for example as represented by the RSPO P&C."
The next major challenge is to develop local governance systems that can:
generate multi-stakeholder consensus; incentivise reforms in land use
and production; encourage and enforce the mandatory standard; verify
compliance and; handle grievances. Only with these elements in place will
credible outcomes be possible.

Lessons from the field

To investigate how these jurisdictional initiatives are upholding human rights,
Forest Peoples Programme has worked with local NGOs and other relevant
organisations in four very different jurisdictions to seck to learn lessons and
encourage rights-based approaches. The four cases are: the Jurisdictional
Certification initiative in Sabah State in Eastern Malaysia; the green
commodities jurisdictional programme being carried out by the government
of Kapuas Hulu District, West Kalimantan, Indonesia with support from
the German Ministry of Technical Cooperation (BMZ); the Jurisdiction
Certification initiative in Seruyan District, Central Kalimantan, Indonesia
and; the Jurisdictional Certification initiative in Ecuadorian Amazonia.
The three certification initiatives are promoted by the RSPO as pilot
Jurisdictional Approaches, while the German-funded JA programme in West

Kalimantan forms part of a broader forest and climate protection initiative.

Each initiative has its own trajectory and has been developed autonomously
without much direct coordination with the others. Yet, all have an eye
to complying with international expectations, as set out in international
agreements such as the UN Framework Convention on Climate Change
and the related programme for Reduced Emissions from Deforestation and
Forest Degradation (REDD+) and in market demands for sustainable
commodities as set out in large brand’s pledges to achieve ‘No Deforestation,

No Peat and No Exploitation’ and certification standards such as RSPO P&C.
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Sabah!!

In 2015, the Government of the East Malaysian State of Sabah (North Borneo) announced its commitment
to achieve jurisdictional certification by 2025 of all palm oil production in line with the RSPO standard.

The initiative was largely driven by the leadership of the Sabah Forestry
Department at that time with the technical support of the RSPO Secretariat
and Forever Sabah, a local non-profit initiative. Since then, the jurisdictional
initiative has received what amounts to substantial financial support from a
variety of sources and for different aspects of the work including the State
of Sabah, RSPO, AAK, Unilever, Moore Foundation, Packard Foundation,
UNEP, WWF and HSBC as well as in-kind contributions from several
organisations and individuals. The initiative is coordinated by a Jurisdictional
Certification Steering Committee (JCSC), membership of which is comprised
equally of Government agencies, private sector companies and NGOs, with
the RSPO Secretariat and Forever Sabah acting as technical advisors.

Key findings

The JA process in Sabah is quite far advanced in comparison with the other
JA pilots surveyed. The initiative has State-level Government endorsement
and the multi-stakeholder JCSC ensures the involvement of civil society
and the private sector. Efforts have been made to involve social NGOs and
indigenous peoples’ organisations. Currently a strong outreach is being made
to smallholders many of whom are also from indigenous communities.

Colonial and current laws and land administration practises in Sabah do not
effectively recognise indigenous peoples’ customary rights to their collective
territories but rather to individual land holdings. The process of land
registration is also heavily backlogged. As a result, there are numerous land
disputes between indigenous peoples and companies, and also with protected
areas which overlap customary territories. The Sabah JA recognises the need to
address tenure insecurity and recognise customary rights butis currently focused
on speeding up the individual titling of the farmlands of local communities
and smallholders. A detailed survey shows that only 36% of smallholders
have land titles. The National Human Rights Commission recommends
resolution of land disputes and recognition of customary rights as a priority
and the national indigenous peoples’ network, JOAS, calls for recognition
in line with the UN Declaration on the Rights of Indigenous Peoples.
It is not yet clear how the JA will address indigenous peoples
territorial rights.

An advanced draft for the right to FPIC has already been developed in Sabah
which draws substantially on the RSPO FPIC Guide."” Some clements of
the Guide are still under development including clarification of: the right
of communities to choose their own representatives; which entities have
responsibility to enter into FPIC-based agreements; which entity which
verifies fair play in reaching FPIC agreements and; how violations of the right
to FPIC will be addressed in cases where communities” lands and territories
were taken without their consent.

The key question that remains to be addressed is how the requirements
of the FPIC Guide, and other key RSPO requirements that are not yet part of
Sabah law, will be enforced on all oil palm producers in the State. This matter is
currently the subject of discussion between the JCSC and the Sabah Ministry
of Law and Native Affairs. Sabah is also yet to develop an independent
mechanism for handling grievances and complaints and so assuring remedy
for those whose rights have been violated.

A key element of the RSPO P&C is that it requires producers to avoid
clearance of natural forests and areas containing the six High Conservation
Values." In Sabah, indicative mapping of HCV 1-4 has already been carried
but methods are yet to be clarified for how finer-grained land use maps will
be developed and agreed between developers and communities, especially
to accommodate communities’ basic needs (HCV 5) and areas critical to
their cultural identity (HCV 6).'

Recommendations

The Sabah JA needs to develop clear procedures by which the full extent
of indigenous peoples’ land and territorial rights will be recognised
where these have not yet been legally titled. Provisions are needed both
for speeded up titling of individual land claims and recognition of
collective and territorial rights.

The next version of the FPIC Guide and related SOPs should include
clear requirements, fully in line with the RSPO P&C, that clarify how
self-representation will be achieved in the Sabah context, with clear
language encouraging inclusive processes to involve women, youth
and elders.

Likewise, the Guide needs to be adjusted to make clearer the relationship
between the communities, the responsible agency and the developers in
the negotiation and oversight of FPIC-based agreements

A workable methodology is needed to explain who will be responsible
for fine-grained HCV-HCS assessments in areas where further palm
oil development is contemplated and this needs to be integrated with
the Sabah FPIC Guide to ensure affected communities’ rights to FPIC

is exercised in the development of these land use plans.

Legislation will be then required to make any RSPO requirements
including FPIC, that go beyond the requirements of statutory law,
legally enforceable and a mechanism needs to be established, with
authority over all producers, that will handle disputes and provide
remediation, notably for lands taken without consent.

Upholding Human Rights in Jurisdictional Approaches



Seruyan®

Central Kalimantan Province on the southern coast of Indonesian Borneo has been undertaking legal reforms

in accordance with international human rights laws and the standards of the Roundtable on Sustainable Palm

Oil (RSPO) for over 10 years.

Decrees by the Governor have required: adherence to the High Conservation
Value system — which goes beyond what planters are required to protect under
national law — and; the provision of smallholdings to local communities by oil
palm investors, equivalent to 20% of their planted estates. The Province has
also embarked on a process of registering a hierarchy of customary leaders and
providing preliminary recognition of customary rights areas.

In the district of Seruyan, the district government plans to go further and
bring all the palm oil producers into compliance with the RSPO Principles
and Criteria (P&C). For a district that has over 320,000 ha of oil palm this is
a big challenge. The initiative is being supported by RSPO, UN Environment
Programme, Unilever and by Inobu (Inovasi Bumi), an independent non-
profit research organisation.' Many of the bigger plantation companies
operating in the district are already RSPO members, including Wilmar, Sinar
Mas and Goodhope. However, some of the other large companies in the
district, have controversial reputations — having cleared large areas of forest,
planted extensively on peat, and destroyed large areas of orangutan habitat.

One of the key targets of Seruyan’s jurisdictional approach is to encourage
the certification and sale of Certified Sustainable Palm Oil (CSPO) by the
district’s smallholders, who include both indigenous people and settlers.
The two main challenges that the smallholders face is demonstrating the
legality of their land holdings and showing that they are complying with
the RSPO’s requirements for setting aside areas of High Conservation Value
and High Carbon Stock forests.

Key findings

Most of the indigenous peoples and local communities in Seruyan District
lack formal title to their lands. Where customary rights certificates (SKT
Adat) have been awarded by customary authorities recognised by the
Provincial Government, they are not registered in the National Land Bureau’s
land cadastre. Surveys by Inobu show that only 11% of smallholders have
land titles and most of these are transmigrants and scheme smallholders.”
This lack of recognition means local communities and indigenous peoples are
more vulnerable to expropriation for lack of demonstrable titles. Although the
local government recognises this problem, no plans have yet been approved
for providing land security to customary owners, although emphasis is being
directed to regularising smallholdings.

According to the local government Plantations Department there are some 300
land conflicts in the district as a result of palm oil concessions being handed
out without adequate consideration of local peoples’ rights and livelihoods.
To date only 2 of the 34 large palm oil companies in the district have fulfilled
their legal obligation to provide smallholdings to local communities, which are
meant to be equivalent to 20% of their estate — implying that even some RSPO
members are not in compliance.

The local government realises that resolution of these land conflicts is a priority
for the achievement of sustainable palm oil. It recognises that it must develop
a legal basis for making RSPO norms enforceable on non-RSPO palm oil
producers in the district. Accordingly, with the assistance of Inobu - and lately
with advice from FPP and Indonesian NGO, Yayasan Masyarakat Kehutanan
Lestari, and experienced lawyer from Saphir Associates — the government has
been drafting four district head regulations (Peraturan Bupati) designed to
resolve land conflicts and regularise company-community relations.

The first draft regulation establishes a process to register all the conflicts and
document the nature of the disputes. The second draft regulation sets out a
procedure to respect the right to Free, Prior and Informed Consent and by
implication the underlying rights of communities. The third draft regulation
provides for mediation of intractable disputes and the fourth provides a
procedure for restitution and rehabilitation. These draft decrees are designed
to provide the means for a legally enforceable, ‘scaled up’ and coordinated
system for conflict resolution across the district.

Although a Jurisdictional Certification Working Group has been formed in
Seruyan, with government and company involvement, it does not yet have
a strong civil society presence nor established mechanisms to ensure the
participation of community spokespersons and smallholders. Nor is there
yet clarity in the local government about which agency will be authorised to
enforce company observance of these regulations. It also remains unclear which
agency or competent authorities will undertake the programme for rolling out
the conflict resolution procedures, as the matters to be addressed in dispute
resolution cut across the sectoral responsibilities of several line ministries
including Environment and Forestry, Plantations, land administration (BPN)
and home affairs.

Recommendations

During the latest workshop with the local government it was suggested
that amendment of the drafts is advisable to ensure consistency with
the 2018 version of the RSPO P&C, especially in order to ensure:
that communities can choose how they are represented and to
provide anonymity and protection of claimants in line with RSPO’s
requirements on Human Rights Defenders.

The most obvious remaining gaps between the RSPO P&C and current
laws in operation in Seruyan with respect to rights include the absence of:

e Mechanism for recognising the extent of customary rights;

e Mechanism for filing and adjudicating complaints and appeals
and then remedying violations;

o Clarification of the governance, incentives and enforcement
systems that will require, encourage and oblige compliance with
the RSPO standard;

e Procedures for involving communities in land use planning to
ensure respect for their rights and livelihoods in the protection of
HCVs and HCS forests;

e Multi-stakeholder jurisdictional entity involving men and women
rights holders and small-scale producers.
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Kapuas Hulu"

Kapuas Hulu, adistrictin theheadwaters of the Kapuasriver of West Kalimantan, declared itself tobe ‘conservation’

district in 2003 in the expectation of getting international financial support for avoiding deforestation.

However, from 2006 onwards the district began giving out permits to clear
extensive areas, including peatlands and forests, for oil palm plantations, which
hasled to the area becominga test-bed for zero deforestation policies.””

The German Technical Assistance agency, GIZ, which has been working in
Indonesia since 1975, began a government to government collaboration in a
joint programme titled FORCLIME in Kapuas Hulu in 2010, focused on forest
policy review, REDD+, sustainable forest management, promotion of a ‘Green
Economy, Capacity Building, and Protected Area Management.” In 2016, as
part of the FORCLIME project, GIZ and the Kapuas Hulu district government
initiated a urisdictional supply chain initiative}” on behalf of the German
Ministry for Development Assistance (BMZ) with financial support from the
financial assistance agency (KfW). The aim is to build up ‘deforestation-free
supply chains of various commodities from Kapuas Hulu District to Germany’
with a focus on palm oil and rubber. The programme is also designed to resolve
conflicts, promote sustainable livelihoods and carry out district-wide mapping
of high conservation value and high carbon stocks.”> The goal is to facilitate the
certification of commodities by Sustainable Agriculture Standards of Rainforest
Alliance, RSPO and FSC.

BMZ has a clear policy for upholding human rights in its overseas programmes
which includes respect for Free, Prior and Informed Consent, upholding the
UN Declaration on the Rights of Indigenous Peoples and working directly
with indigenous peoples in decision-making to avoid conflicts. BMZs strategy
emphasises that participant State agencies are duty-bearers tasked with protection
of human rights.”

Findings

Asin much of Indonesia, the majority of the indigenous Dayak peoples and Malay
fisherfolk of Kapuas Hulu District lack official titles to their lands. Instead, lands
are acquired, inherited and transferred according to long established customary
laws. Large concessions have thus been handed out by the government to logging,
palm oil and other companies without taking communities’ prior rights into
account. This has resulted in numerous land conflicts. However, in 2018, the local
legislature passed a legislative act (PERDA) which in line with the constitution
recognises the existence of customary law communities in the district and the
government recognised part of one Dayak community’s lands as a ‘customary
forest’ (hutan adat).*

Although FORCLIME'Ss jurisdictional supply chain initiative is meant to be
guided by a multi-stakeholder platform that includes civil society groups, the
project has encountered problems ensuring human rights are protected, respected
and, where violated, remedied. According to local NGOs and community
representatives interviewed as part of this research, the project suffers a number of
serious deficiencies, including that the initiative:

e does not uphold the Dayak peoples’ customary rights to their
lands and forests;

o has not effectively implemented a procedure to respect the
Free, Prior and Informed Consent of indigenous peoples;

e does not provide a mechanism for the participation of indigenous
peoples in decision-making;

e was not preceded by a social impact assessment;

e has not shared information effectively with the affected communities;

e has notaddressed land conflicts between communities and large-scale
commodity producers;

o only considers forest clearance in State Forest Areas as deforestation thus
ignoring the extensive forest clearance being carried out in agricultural
concessions being cleared for industrial plantations.

Local NGOs working in Kapuas Hulu are also aggrieved that the project is not
making use of their long-term participatory mapping work with indigenous
communities by which some 270,000 hectares of indigenous territories in the
district have already been clearly geo-located.

In May 2018, a consortium of NGOs, wrote to GIZ expressing concerns about
these weaknesses in the design and implementation of the project.” In subsequent
meetings GIZ has noted that, as this is a government to government project,
it is obliged to work within the laws and policy framework of the local host
government, leaving unclear how it can simultancously comply with its human
rights obligations as set out in BMZ’s human rights strategy and binding social
safeguards for German development assistance.

In 2019, the jurisdictional initiative announced a Biosphere Reserve Management
Project in the area surrounding the Danau Sentarum National Park but the
available project documents again do not make clear how rights to lands and
livelihoods will be respected. Also in 2019, GIZ contracted the HCV Resource
Network and Daemeter Consulting to carry out indicative HCV mapping in the
district based on remote sensing. It remains unclear whether this process can be
used to encourage the government to pay more attention to the need to secure
communities’ rights by attending to their basic needs (HCV5) and areas critical
to their cultural identity (HCVG).

Recommendations

In order to comply with BMZ strategic commitment to uphold human
rights, as well as Indonesias obligations under ratified international
human rights treaties, the GIZ-Kf W-FORCLIME jurisdictional supply

chain initiative needs to be revised in order to:

o explicitly uphold indigenous peoples’ and local communities’
rights to their customary lands and territories, including in areas
currently classed as State Forest Areas;

o verify the extent of customary rights areas through culturally
appropriate consultations and participatory mapping making duly
credited use of the existing maps developed by the communities
and NGOs;

e recognise these community-owned areas in line with the local
legislative act;

e prevent the imposition of land use options, commodity
production systems or protected area management regimes
imposed on their customary lands without these peoples” FPIC;

o cnsure that land disputes are resolved through restitution of rights
where industrial concessions and land use regimes have been
imposed without respect for customary rights and FPIC;

e share widely information about the project with all the
communities implicated;

o introduce systems of decision-making that effectively involve
communities and NGOs in project planning;

o make sure that indicative HCV and / or HCS maps are followed
up with FPIC-based procedures to ensure communities’ rights
and livelihoods are accommodated in any actual land use plans
that are then developed.
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Ecuador®*

Palm oil has become a significant product in Ecuador starting with trial plantations in the lowlands along
the Pacific coast in the 1950s and then expanding into the Amazonian area on the other side of the Andes from

the 1980s.

The Ecuadorian Amazon Jurisdictional Certification (CJAE) was initiated
in 2017, was provided with a multi-stakeholder oversight body in 2018 and
started effective implementation in 2019. CJAE is led by PROAmazonia”
and is supported by GEF and Green Climate Fund through the UNDP under
its REDD+ and Green Commodities Programme. Currently CJAE focuses
on the two Amazonian provinces that have experienced intensive petroleum
exploitation, which has generated substantial revenue for the nation but left the
indigenous peoples and local communities immiserated.

Key Findings

Ecuadorian laws do provide mechanisms for the recognition of customary
rights including indigenous peoples’ territories, which once titled are protected
as inalienable, un-transferrable and un-mortgageable collective properties.
Similarly, an agrarian reform procedure allows for the individual titling of lands
for colonists. Large properties can also be acquired through a State administered
procedure. In reality, however the land frontier is not well regulated. Many
indigenous territories lack recognition and there are numerous land conflicts due
to invasions and land trafficking. This is causing growing pressure on indigenous
territories from settlers and when members of communities sell their lands to
palm oil plantation companies. In the focal provinces of Orellana and Sucumbios
two large companies control about 40% of the palm oil plantations.

EcuadorhasaNational Consultation Guide forthe Implementationof REDD +
Actionsin Collective Landsand Territories, which sets out the requirementsand
the process foralocal version of FPIC. However, to date, the Guide has not been
adapted and applied to the CJAE pilot. The Guide also omits any requirements
for communities that do not yet have property titles or legal recognition of
their lands.

The REDD+ safeguards framework includes a trial Complaints Mechanism that
is currently being tested. The mechanism is designed to channel the concerns
of affected parties to the REDD+ programme decision-makers, to establish
rapid response mechanisms and reduce or prevent major conflicts derived from
its implementation. Given that the CJAE pilot project is one of the activities
of PROAmazonia and the REDD + programme, the proposed mechanism
should be open to all the actors in the oil palm chain involved in the certification
process. However, as yet, no particular analysis has been carried out to check its
suitability against the RSPO standard.

The highest governance body of this Jurisdictional Approach pilot programme
is the Sustainable Palm Oil Inter-Institutional Monitoring Committee (CISPS),
which, despite being structured to have balanced representation of government,
private sector and civil society, currently lacks effective involvement of
social representatives.

At the time of the field investigation (November 2019), Ecuador was yet to
initiate a National Interpretation, which would logically include a gap analysis
comparing the requirements of Ecuadorian laws and regulations with the RSPO
P&C. This task remains to be carried out.

Recommendations

It is essential that the State guarantees land tenure security for the
indigenous peoples and local communities and takes steps to prevent
further land invasions and illegal land speculation. Specifically, the
CJAE project should support land and territory regularization processes
for indigenous communities in the project’s area of influence, as it has
planned for small palm producers.

The CJAE project should also develop mechanisms for indigenous
peoples and local communities to exercise their right to Free, Prior and
Informed Consent in line with RSPO requirements.

The multi-stakeholder governance mechanism  should include
representatives of affected groups including indigenous and Afro peoples
and small producer unions, in order to balance the membership in relation
to the government agencies and large companies. Oversight mechanisms
should be established to agree norms for jurisdictional certification in
the Amazon, especially on issues such as land rights, FPIC, resolution of
disputes and the operation of the Complaints Mechanism.

Once the Complaints Mechanism is set up, it needs to be separated from
the governance body to avoid any conflict of interest and guarantee its
independence. Awareness raising will then be needed so affected parties
can make use of the mechanism to raise concerns and settle disputes.

The National Interpretation process must be inclusive and involve key
actors in the region and in the field of human rights and gender from
the outset. This will require a prior process of explanation with adequate
material of the RSPO P&C and how the standard is applied on the
ground. In the context of increasing violence, attacks and harassment
of environmental and human rights defenders in Latin America, the
ratification of the Escazti Agreement, which is currently under analysis in
the National Assembly, will be key.?®
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Emcrging ICSSOIIS: some COIlClllSiOIlS

The four case studies show how different the initiatives all are in terms of their institutional framing,
scale, intents and results. Despite these differences, some lessons do emerge.

o Jurisdictional approaches are encouraging attention to be paid to o All three RSPO pilot’ initiatives realise that achieving compliance
international standards such as human rights law, development with voluntary certification scheme standards by non-members of
agency safeguards and voluntary certification; these schemes requires that they be made mandatory;

o Discussions about land rights, FPIC, participatory land use planning o While all the initiatives hope that market incentives, capacity building,
and conflict resolution have all been triggered by these initiatives, discretionary funding and/or technical assistance will encourage
whether by project proponents or critical NGOs; adherence to higher standards (‘carrots’), the more advanced initiatives

. . . . . are also explicit that sanctions for non-compliance (‘sticks’) will also
o Ensuring early establishment of participatory mechanisms for genuine

i . . o ; be necessary to spur reform;
multi-stakeholder governance and inclusive planning is essential to
ensure involvement of indigenous peoples and other community o Two of the pilots are thus already explicit that legal reforms will

rights holders and their representative organisations; be required to make mandatory requirements enforceable;

o Mutually agreed procedures to address land conflicts and territorial

. . . . ) - In all cases, the biggest puzzle concerns the lack of clarity about which agencies
disputes, including community land claims, are a core precondition

L o will be empowered, and have sufficient political weight, to enforce standards,
for sustainability at the jurisdictional level;
whether legally backed or not.
o Effective grievance and redress mechanisms are necessary to ensure
JA programmes are accountable to affected communities and

rights-holders;

e Where the pilots are framed by voluntary certification systems,
multi-stakeholder decision-making is further advanced, by contrast
with the government-to-government initiative, which has been more
top-down;

¢ The need for conformance with voluntary certification standards
encourages a review of the deficiencies of national and local laws
and administrative procedures, which are obstacles to sustainability
and social justice;
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